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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed August 28, 2015, under Wis. Stat. § 49.45(5), and Wis. Admin. Code § HA

3.03(1), to review a decision by the Waukesha County Health and Human Services in regard to Medical

Assistance, a hearing was held on October 13, 2015, at Waukesha, Wisconsin. Post-hearing, the record

was held open for the Petitioner’s representative to submit additional information.  Additional

information was received and the record was closed on October 15, 2015.

The issue for determination is whether the agency properly denied the Petitioner’s MA application based


on a determination that her assets were over the asset limit.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner: 

 

 

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: Rebecca Tollefson

Waukesha County Health and Human Services

514 Riverview Avenue

Waukesha, WI  53188

 ADMINISTRATIVE LAW JUDGE:

 Debra Bursinger

 Division of Hearings and Appeals

In the Matter of

 DECISION

 MGE/168297
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FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Waukesha County.

2. On May 19, 2015, an application for Institutional Medicaid was submitted on behalf of the

Petitioner.

3. On June 11, 2015, the agency issued a Notice of Decision to the Petitioner informing her that her

application for Institutional MA was denied based on assets over the asset limit.  The agency

counted the Petitioner’s assets as:

Life Insurance   $     1

Burial Assets   $7300

Checking Account  $  343

IRA    $      2

Money Market Account  $      1

EBD Medicaid Annuity  $      2

Savings Account  $      1

4. The Petitioner opened an irrevocable funeral trust on December 3, 2003.  The value of the trust at

that time was $9280.  The items included in the trust are as follows:

Casket    $2995

Outer burial container  $  695

Memorialization pkg  $  165

Traditional service  $3395

Hair dresser   $    50

Cemetery charges  $  600

Newspaper notices  $  180

Marker    $  165

Lunch    $  400

5. On August 26, 2015, a new Institutional MA application was submitted on behalf of the

Petitioner.

6. On August 28, 2015, the Petitioner filed an appeal with the Division of Hearings and Appeals.

7. On September 10, 2015, the agency issued a Notice of Decision to the Petitioner informing her

that her application for Institutional MA was denied based on assets over the asset limit.  The

agency counted the Petitioner’s assets as follows:

Life insurance   $     1

Burial assets   $9680

Checking Account  $  597.22

IRA    $      2

Money Market Account  $      1

EBD Medicaid Annuity  $      2

Savings Account  $      1
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DISCUSSION

The MA asset limit for an individual is $2,000.  Wis. Stat., §49.47(4)(b)3g.  If assets are above that limit,

the person is not eligible for MA.  The statute does not allow for outstanding debts to be deducted from

assets, nor does it provide any exceptions for unusual situations.

The MA Handbook, § 16.5.1 provides that burial trusts are exempt up to $3,000.  Any part of a burial

trust above $3,000 is considered an available asset.  In addition, Appendix 16.5.4 exempts burial spaces,

including caskets, with no limit.  Those provisions are based upon Wisconsin law.  Wis. Stat.,

§445.125(1)(a)2 allows for irrevocable burial agreements up to $3,000.  However, Wis. Stat., §701.12(1)

provides that any part of a burial trust above $3,000 can be revoked even if the document says it is

irrevocable.  Thus, because any amount above $3,000 can be revoked, that amount can be considered

available to the person.

At the hearing, the agency representative that the agency counted $2,590 of the Petitioner’s burial trust as

an asset.  The agency deducted the casket and burial space expenses of $2995 and $695.  The remaining

amount above $3000 is a countable asset.  That amount is $2,590.

The Petitioner’s representative at the hearing asserted that no part of the burial trust should be considered

as a countable asset because it is irrevocable.  As noted above, under state law, $3000 of a burial trust can

be revoked even if the document states otherwise.  The Petitioner also asserted that this should not be

counted as an asset because the transaction was completed 12 years ago and was not done with the intent

to qualify for MA.  The agency has not determined that this is a divestment requiring a look back at

transactions.  Rather, it is an asset determination.

The state law and MA regulations are clear that any part of a burial trust above $3000 is an available asset

for purposes of MA eligibility.  I conclude the agency properly determined the Petitioner was over the

asset limit at the time of her applications.

CONCLUSIONS OF LAW

The agency properly determined the Petitioner was over the asset limit at the time of her applications.

THEREFORE, it is ORDERED

That the Petitioner’s appeal is dismissed.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received

within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.
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The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Milwaukee,

Wisconsin, this 19th day of November, 2015

  \sDebra Bursinger

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue 
Madison, WI   53705-5400 

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on November 19, 2015.

Waukesha County Health and Human Services

Division of Health Care Access and Accountability

http://dha.state.wi.us

